SENATE STAFF ANALYSIS AND ECONOMIC IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: Education Committee

BILL: SIR 534

INTRODUCER: Senator Fasano

SUBJECT: Pledge of Allegiance/Public Schools
DATE: March 20, 2006 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION
1. Brown Matthews ED Favorable
2. JU
3. RC
4.
5.
6.
l. Summary:

This Senate Joint Resolution proposes the amendment of Section 1, Article I X of the State
Consgtitution. Language in this joint resolution requires district school boards to adopt rulesto
mandate the daily recital of the pledge of allegiancein all pre-K through grade 12 public schools.

Thisjoint resolution includes the exact pledge of allegiance to be recited and requires students to
stand with their right hands over their hearts during recital. Men are not permitted to where
headdresses during recital, except for religious reasons.

A noticeisrequired to be posted in a conspicuous place that states that students have the right to
refuse to participate in the pledge, and a student must be excused, upon written parental request.

Thisjoint resolution provides for the language to be placed on the ballot at the next general
election or at an earlier special election specifically authorized by law for that purpose.

Il. Present Situation:

Pledge of Allegiancein Federal L aw

The Pledge of Allegianceisincluded in federal law asfollows:

“1 pledge allegiance to the Flag of the United States of America, and to the
Republic for which it stands, one Nation under God, indivisible, with liberty and
justice for all.”*

14 U.S.CA. s 4; Pub.L. 105-225, s. 2(a); amended Pub.L. 107-293, s. 2(a).
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Federal law also provides that the Pledge should be recited by standing at attention facing
the flag with the right hand over the heart. Additionally, when not in uniform, men should
remove any non-religious headdress with their right hand, and hold it at the left shoulder.?

Pledge of Allegiancein State L aw

Section 1003.44, F.S., provides that each district school board may adopt rulesto
reguire programs that encourage greater respect for the government of the U.S. and its
national anthem and flag, subject to federal and state law. The Pledge of Allegianceto
theflag “1 pledge allegiance to the flag of the United States of America and to the
republic for which it stands, one nation under God, indivisible, with liberty and
justicefor all,” shall be rendered by students standing with the right hand over the
heart. When the Pledge is given, civilians are required to show full respect by
standing at attention, and men are required to remove any headdress, pursuant to
federal law, unlessit isworn for religious purposes.

Each student shall be informed of his or her right to not participate in reciting the
Pledge by posting a notice in a conspicuous place. Upon written request by the
student’ s parent, the student must be excused from reciting the pledge.

Section 1002.20, F.S., requires a public school student to be excused from reciting the
Pledge of Allegiance upon written request by the student’ s parent, in accordance with s.
1003.44, F.S.

Additionally, s. 1003.44(2), F.S., authorizes a district school board to allow any teacher
or administrator to read or post in a public school building the Pledge of Allegiance. Any
material that is read may be presented only from a historical perspectiveandin a
nonproselytizing manner.

Joint Resolutionsto Amend the State Constitution

Under Article XI, Section 1 of the State Constitution, amendments to the constitution may be
proposed by joint resolution agreed to by three-fifths of the membership of each house of the
Legislature. The proposed amendment must then be submitted to the electors at the next general
election held more than ninety days after the joint resolution is filed with the custodian of state
records, unlessit is submitted at an earlier special election pursuant to alaw enacted by
affirmative vote of three-fourths of the membership of each chamber and limited to asingle
amendment or revision, pursuant to Article XI, Section 5.

Regarding the standard of review for amendments that are proposed by the Legidature, the
Supreme Court has typically applied a presumption of validity to these amendments.?

%1d.
% Thomas R. Rutherford, The People Drunk or the People Sober? Direct Democracy Meets the Supreme Court of Florida, 15
STTLR 61, p. 75 (Fall 2002).
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Section 101.161, F.S,, requires that whenever a constitutional amendment is submitted to the
vote of the people, the substance of the amendment must be printed in clear and unambiguous
language on the ballot. The wording of the substance of the amendment and the ballot title to
appear on the ballot must be embodied in the joint resolution.

Effect of Proposed Changes:

Subject to voter approval, this Senate Joint Resolution would codify statutory requirements
relating to the pledge of allegiance by requiring each district school board to adopt rulesto
require the recital of the pledge of allegiance to the American flag at the beginning of each day in
every public pre-k through 12" grade class. Under thisjoint resolution, students will be required
to stand with the right hand over the heart to deliver the standard pledge of allegiance. This joint
resol ution requires notice to be posted in a conspicuous place that students have the right not to
participate in reciting the pledge. When the pledge is given, civilians are required to show full
respect by standing at attention, and men are required to remove any headdress, pursuant to
federal law, unlessit isworn for religious purposes.

The joint resolution specifies that the pledge will read:

| pledge alegiance to the flag of the United States of America and to the republic
for which it stands, one nation under God, indivisible, with liberty and justice for
all.

The language of the constitutional amendment reads:

Proposing an amendment to the State Congtitution to require the daily recital of
the pledge of allegiance to the American flag in the public schools of this state, to
provide for a student to be excused from reciting the pledge upon written request
by the student’ s parent, and to provide protocol for showing respect during the
recital.

Constitutional Issues:

A. Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:
None.

C. Trust Funds Restrictions:

None.
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D. Other Constitutional Issues:

The First Amendment to the Federal Constitution provides: “Congress shall make no law
respecting an establishment of religion, or prohibiting the free exercise thereof....” The
seminal case cited as controlling precedent in challenges to the establishment clauseis
Lemon v. Kurtzman.? Here, the U.S. Supreme Court enacted a three-pronged test in its
review of establishment clause issues, commonly known as the Lemon test, which
requires that all government action:

e Haveasecular purpose;
¢ Not have the primary effect of either advancing or inhibiting religion; and
e Not result in excessive government entanglement with religion.

In acknowledging that case precedent does not require atotal separation of church and
state, the Lemon court recognized, “ Some relationship between government and religious
organization isinevitable.”®

The term “ ceremonial deism” has been coined to indicate the historic, traditional
inculcation of religious reference into government practice. By way of example, scholars
point to the national motto (“In God We Trust”); the invocation of the deity before
judicial and legislative proceedings; prayers at high school and college graduations,
religious symbols embedded in government seals; the religious referencein U.S.
currency; oaths of public officers, court witnesses, and jurors; the use of “in the year of
our Lord” to date public documents; and the addition of “under God”” into the Pledge of
Allegiance®

As case law on the establishment clause has developed over time, courts appear to be
moving in the direction of prohibiting apparent, excessive displays of religion, while
endorsing those governmental actions that have a de minimus, or slight impact or threat
to religious freedom.® As Justice Brennan stated in a dissenting opinion in Lynch v.
Donnelly, “the reference to God contained in the Pledge of Allegiance to the flag can best
be understood...as aform of ‘ceremonial deism,” protected from Establishment Clause
scrutiny chiefly because [it has] lost through rote repetition any significant religious
content.”*°

In the 1963 case of Abington School District v. Schempp, the Supreme Court invalidated
portions of a Pennsylvania statute that required the reading of bible passagesin public
schools, aswell as school prayer, but left intact the recitation of the Pledge of

;‘ 91 S.Ct. 2105(1971).
Id.
®1d. at 2112.
" Stephen B. Epstein, Rethinking the Constitutionality of Ceremonial Deism, 96 CLMLR 2083, 2118, (December, 1996); the
term “under God” was added to the Pledge of Allegiancein 1954.
81d. at 2088-2089, 2096-2097.
%1d. at 2166.
10104 s.Ct. 1355, 1382 (1984).
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Allegiance.™ Subsequent cases reviewing forms of religious reference in government
other than the Pledge of Allegiance have nonetheless indicated support for a Pledge of
Allegiance, including the “under God” provision.*?

In 1992, the Seventh Circuit Court of Appeals reviewed an Illinois statute which
compelled the recitation of the Pledge of Allegiancein public schools.™® Here, the court
found critical to its decision the issue of whether pupils were free to refuse participation.
Even where a statute contains an exemption to reciting the Pledge, the court posited,
unconstitutional coercion is still possible.!* The court cited the 1943 case of West
Virginiav. Barnette, in which the court struck down aWest Virginia statute which
provided for acompulsory recitation of the Pledge of Allegiance, and ordered expulsion
for students who refused participation.™ Although the imposition of aformal penalty is
decisive to afinding of unconstitutionality, the Sherman court held, the potential impact
of unwritten penalties should not be overlooked, such as that “the displeasure of one's
teacher can be formidable.”*°

In 2005, the Fourth Circuit U.S. Court of Appealsin Myersv. Loudoun County Public
Schools reached the opposite finding from the Sherman court.*” Here, the court posited,
“...thefact that indirect coercion may result from voluntary recitation of the Pledgein
school classroomsis of no moment under the Establishment Clause.” Further, the court
classified the Pledge as a patriotic exercise, rather than areligious exercise.”*®

V. Economic Impact and Fiscal Note:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact:

If thisissueisthe reason for a specia election, standard costs associated with elections
will result, and may be significant. If thisissueis taken up in ageneral election, there
may be some additional printing expenses, though expected to be insignificant, associated
with alonger ballot.

11 83 S.Ct. 1560 (1963)

2 see i.e., Wallacev. Jaffree, 472 U.S. 38, 78 (1985), in which Justice O’ Connor stated in a concurring opinion, “In my
view, the words ‘under God’ in the pledge...serve as an acknowledgment of religion with the legitimate secular purposes of
solemnizing public occasions....”;

13 sherman v. Community Consolidated School District 21 of Wheeling Township, et al., 980 F.2d 437 (7" Cir. U.S.C.0.A.
1992).

“1d. at 441.

563 S.Ct. 1178 (1943).

°1d. at 442.

7 418 F.3d 395 (2005).

181d. at 408.
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District school boards will be required to enact policies regarding the recitation of the
Pledge of Allegiance. Thisis expected to be insignificant.

VI. Technical Deficiencies:
None.

VIL. Related Issues:
None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s introducer or the Florida Senate.
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VIIl.  Summary of Amendments:

None.

This Senate staff analysis does not reflect the intent or official position of the bill’ s introducer or the Florida Senate.




